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CRIMINAL LAW AMENDMENT (UNCERTAIN DATES) BILL 2019 
Second Reading 

Resumed from 22 October 2019. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [6.00 pm]: The 
Criminal Law Amendment (Uncertain Dates) Bill 2019 deals with a rather significant problem that used to be 
encountered from time to time in prosecutions when the date on which offending conduct founding the offence had 
been committed was uncertain or when the age of a complainant to an offence may be unable to be clearly determined. 
This bill goes towards correcting that problem. It is an important reform and, as I understand, it is greatly desired by 
the Director of Public Prosecutions to ensure that prosecutions do not fail due to the uncertainty of either the date the 
offence was committed or the age of the victim of an offence when that is a material element of the offence. 

A problem can arise in a variety of ways. Ordinarily, the date on which an offence has been committed is not an 
element of an offence; it is merely a particular. It helps identify for an accused and the tribunal of fact that has to 
adjudicate on the issue at a trial the circumstances; it helps to identify an incident. As a rule, it does not need to be 
proved beyond reasonable doubt because it is not an element; it is an identifying feature. It works in a variety of ways: 
it assists in identifying for the accused the particular incident that is the subject of the charge; it can assist so that 
an accused is not charged twice with the same offence; and it can ensure that there is clarity about which particular 
incident, when there are a number of different offences, is the subject of proceedings for the purposes of perhaps 
establishing an alibi or some other defence. A problem arises, however, because that uncertainty can jeopardise 
the viability of the prosecution. Ordinarily, that would not be a problem. It is not uncommon to allege that an offence 
has occurred “on or about” a particular date or “in the month of March”, of a particular year if there is uncertainty 
about which date in that month it occurred or even “on a date unknown” between two dates.  

A significant problem arises when the law may have changed at some stage over that period or, as I indicated, when 
the age of the victim is a material element of the offence. Certain sexual offences, for example, turn on whether the 
victim was, say, under the age of 13 years or under the age of 16 years. If it is not clear on which date the offending 
conduct is alleged to have occurred, that may create uncertainty and that means that a jury or a judge are incapable 
of deciding beyond reasonable doubt and hence the prosecution would fail. Likewise, there is the problem of the 
amendment of provisions that can fall within a period; for example, if a child alleges that they were sexually assaulted 
at some time in the first half of a year and the law has changed and created a very similar, almost analogous if not the 
same offence, but with some small variation, it may be impossible to decide which of those two offences the accused 
ought to be charged with. Once again, this bill goes to address that significant problem. 

The case of SI v The State of Western Australia [No 2] [2014] WASCA 44 highlighted that the problem was that 
the date range during which the offence occurred spanned a period during which the relevant provision of the 
Criminal Code was repealed and replaced. Although the act constituted an offence under both the old and the new 
provisions, the person could not be convicted under either provision because it could not be conclusively established 
which one applied at the material time. 

It was always a bit of a problem to keep up to date with the changes to the sexual offence laws in the Criminal Code. 
The first major reforms occurred in about 1985 or 1986, as I recall, with the replacement of the offence of rape, for 
example, with sexual assault–type offences, framed in a more gender-neutral way. The problem with that was there 
was a lot of tweaking of the offences of indecent assault, indecent dealing and various other sexual offences over the 
successive decades. When I was at the Office of the Director of Public Prosecutions, I embarked on an exercise of 
trying to set out on a spreadsheet the relevant offences and the dates of any changes so that the prosecutors might 
be able to pick the appropriate offence at the particular time. As I recall, it went for probably about 15 A3 pages and 
had about a dozen columns of changes over the years to some offences, but not to others, and that highlights the 
difficulty of identifying a particular incident and being able to choose the right offence. But this bill goes towards 
fixing the problem. It had its genesis in about March 2016 when cabinet, under the then government, gave approval 
to draft amendments to address the problem highlighted in the case of SI v The State of Western Australia, and we 
now have this bill. 

The bill proposes to address, broadly, three circumstances—one of them being when the indictable offence occurred 
sometime in a period during which a relevant written law was amended. If there is a choice between two applicable 
laws, the one with the lower penalty that is most apt would be the appropriate one to charge the person with. That 
circumstance will be disposed of under proposed section 10L of the Criminal Code once it is amended. The second 
variation on the theme is age-dependent offences. Once again, in the circumstances that I have outlined, it would 
be the offence carrying the lesser maximum statutory penalty that can be charged, and that is addressed by proposed 
section 10M. Another circumstance is when there is uncertainty of the birthdate of the victim and that is somehow 
material to calculating the age of the victim to determine whether the victim falls within one offence or another. 
That is being disposed of in proposed section 10N. 
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The bill also deals with another circumstance, and that is when there is uncertainty about the age of an accused, there 
is the problem of whether they ought to be tried by the Children’s Court of Western Australia or an “adult” court, 
for want of a better term. The provisions that are proposed will allow the Children’s Court to retain jurisdiction. 
I understand that the amendments are based on section 80AF of the New South Wales Crimes Act 1900. I would 
be interested to know in due course from the Leader of the House whether any problems have been encountered.  
In the course of the briefing that we had quite some time ago—I will get into the history of that in a moment—we 
were advised that no particular problems were experienced with the provisions in New South Wales. However, this 
bill has been sitting around since it was introduced in June 2019. It was debated last on 15 October 2019 in the other 
place and seemed to have excited a lot of attention because the debate went over a couple of hours with several 
government members contributing to it. Although this bill is a significant reform, and a very worthy one that the 
opposition supports, oddly enough we were told in August last year by the Leader of the House that the bill was in 
the Assembly and would be prioritised in the Legislative Council. But it has been brought on for debate only now. 
Fortunately, it has, because I believe that we can dispose of it in fairly short time. I cannot see any particular hazard with 
it and I hope that it can be disposed of. It is just a pity that it has taken so long to bring it before the house when it could 
have benefited cases some time ago. Indeed, why it took until 2019 to develop the bill is, in any case, a mystery to me. 
I would be interested in whether the minister can provide any indication of the number of cases that could have availed 
themselves of the benefit of these provisions up until now but have been disadvantaged between the time that the bill 
was first introduced in the other place last year and our dealing with it now. How many cases have been put on hold 
over the last several years by the Director of Public Prosecutions in the hope that an amendment to the law would 
be able to rescue those prosecutions? There are ethical issues with either course being taken, but I would be interested 
to know whether any decision on the part of the DPP to stall or delay prosecutions pending obtaining further evidence 
that might assist with identifying the relevant dates on which a case was committed or on other matters has been 
awaiting the reform that we are dealing with at the moment. 
That is essentially it. There may be a few questions in the Committee of the Whole House regarding the operation 
of specific provisions, but I can say that the bill is supported by the Liberal opposition. Hopefully, it will eliminate 
the problem that the DPP has been facing in a variety of manifestations, I would have thought, for as long as it has 
been prosecuting, and one that is not infrequently encountered. On that indication of our support, I will allow others 
to make their contributions on the bill. 
HON ALISON XAMON (North Metropolitan) [6.13 pm]: I rise as the lead speaker for the Greens on the 
Criminal Law Amendment (Uncertain Dates) Bill 2019. We indicate that we are absolutely supportive of this legislation. 
It is an important bill. The aim of the bill is to remove an obstacle in prosecution arising from uncertainty about 
particular dates that may result in a miscarriage of justice for victims of crime. When prosecuting an offence, we 
know that certain dates are important, and the date on which the alleged offence was committed is important. That 
date determines whether the alleged act or omission was, in fact, an offence when it was committed and, if so, what 
penalty would apply upon conviction. 
In this instance, the victim’s birthdate is also important. We know that some offences are age specific. For example, 
the Criminal Code contains sexual offences that relate specifically to victims under the age of 13, victims aged 
between 13 and 16, and victims aged over 16. For some other offences, the victim’s age can be an aggravating 
factor. For example, the Criminal Code makes it an aggravating factor if the victim of an assault, robbery or fraud 
is aged 60 or over. The accused person’s birthdate is also important. A person aged under 10 is not criminally 
responsible for any act or omission. A person aged under 14 is not criminally responsible for an act or omission unless 
it is proved that at the time they had capacity to know that they ought not to have done what they were doing. It is 
a defence to certain teenage sexual offences if the accused was not more than three years older than the victim and 
believed on reasonable grounds that the victim was aged over 16. The Children’s Court has exclusive jurisdiction 
to deal with criminal law matters if the accused was aged under 18 at the time of the offence. 
It is not always easy to ascertain a person’s birthdate. The victim or offender’s birthdate might not have been 
registered. In some regional and remote Aboriginal communities, unregistered births are an issue. I note that in 
2017–18, the Registry of Births, Deaths and Marriages registered 155 previously unregistered births, and that between 
2011–12 and 2017–18, it registered 1 573 previously unregistered births. Similarly, the births of some migrants or 
refugees might not be registered, or documentation proving their birthdate might have been lost or even destroyed. 
Another reason for uncertainty about dates is that historic offences or persistent offending across a time span can 
be very difficult for a victim to date accurately. This is the case particularly if the victim was a child at the time. The 
Leader of the House’s second reading speech gave some hypothetical examples of child sexual abuse that demonstrate 
that difficulty. The Attorney General’s second reading reply in the other place gave both actual and hypothetical 
examples. When a date is uncertain, it can be a barrier to criminal law proceedings being brought against the accused, 
or at least brought successfully. If the uncertainty is about whether the accused was aged under 18 at the time of 
the alleged offence, it can result in criminal proceedings being brought in the wrong court. Those proceedings then 
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have to be discontinued and recommenced in the correct court. That causes stress and trauma for the victim, and 
a lot of expense for the taxpayer. 
The bill addresses the problem of uncertain dates in four different situations. The first situation is when an indictable 
offence is committed on a date unknown during a period that spans a change in the applicable law. The bill provides 
that so long as the alleged act or omission was an indictable offence both before and after the change, albeit 
two different indictable offences, the accused can still be charged; and, if the case is proved, convicted and sentenced. 
If the two indictable offences have different penalties, the accused can be charged or convicted only of the charge 
that has the lower penalty. If the two indictable offences have the same penalty, the accused can be charged with, 
convicted of, and sentenced for either offence. 
The second situation that the bill addresses is when a sexual offence is committed on a date unknown that spans 
the victim’s birthday. As already noted, the ages of 13 and 16 are significant to the determination of what the charge 
should be. The mechanism for dealing with this uncertainty is similar to the one I have just described for indictable 
offences. The bill provides that so long as the alleged act or omission was a sexual offence both before and after 
the victim’s birthday, albeit two different sexual offences, the accused can still be charged and, if the case is proved, 
convicted and sentenced. If the two sexual offences have different penalties, the accused can be charged, convicted 
and sentenced only for the offence that has the lower penalty. If the two sexual offences have the same penalty, 
the accused can be charged, convicted and sentenced for either offence. The bill goes on to define “sexual offence”; 
it is an offence of a sexual nature under a number of sections in the Criminal Code. 
The third situation the bill addresses is one in which a sexual offence is committed against a victim whose age at 
the time is uncertain. Again, the mechanism is similar to those I just described. The bill provides that as long as 
the alleged act or omission was a sexual offence, whether the victim was or was not of a particular age at the time, 
the accused can still be charged and potentially convicted and sentenced. If the two sexual offences have different 
penalties, again, the lower one will apply. 
The fourth situation the bill addresses is one in which it is uncertain whether the accused was aged under 18 at the 
time of the offence. This could be because the date of the offence is uncertain, or because the accused’s birth has 
not been registered. The bill provides that if the charge alleges that the accused might have been aged under 18 at the 
time of the offence, the Children’s Court will have jurisdiction, even if evidence later shows that the accused had, 
in fact, reached 18 years. 
Debate adjourned, pursuant to standing orders. 
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